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In his expert report of October 28, 2013, Dr. Shawn Bushway used data
from the National Longitudinal Study of Youth 1997 (NLSY97) to estimate
racial disparities in the prevalence of arrest at age 26 in a sample of U.S.
youth born 1980 to 1984. The prevalence of arrest is the probability that
an individual has ever been arrested. The prevalence of arrest can be distinguished from the incidence of arrest which is based on the number of arrests
for an individual at a given point or over a given period of time.
The Bushway Report argued that the NLSY97 was superior to counts of
arrests in oﬃcial records for inferring the prevalence of arrests generated from
an FBI background check in the applicant pool for employment at the U.S.
Census Bureau (Bushway Report, p. 7). The NLSY97 data can be used to
estimate the prevalence of arrests while the oﬃcial counts can only indicate
the incidence of arrests. The Bushway Report claims the low racial disparity
in the NLSY97 is due to its measurement of the prevalence, rather than the
incidence, of arrests (Bushway Report, p. 17).
In this response, I review the social science research and conclude that
the NLSY97 analysis has limited relevance for inferring the pattern of arrests
in the Census applicant pool. I give three reasons:
1. Racial disparities in self-reported crime and arrest data are commonly
found to be lower than in oﬃcial records. It is chieﬂy the diﬀerence
between oﬃcial records and self-reports, not the diﬀerence between the
prevalence and incidence of arrests, that accounts for the low racial
disparity in the NLSY97.
2. The Census applicant pool includes people aged from 18 to over 70, but
the NLSY97 analysis examines arrest records from survey respondents
only to age 26.
1
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3. The Census applicant pool includes people born from 1940 to 1992 but
the NLSY97 analysis includes only those born 1980 to 1984.
1. Oﬃcial Arrest Records v. Self-Reports in the NLSY97
The NLSY97 relies on respondents’ responses to survey questions asking if
they have been arrested since the last interview. The Report asserts that the
self-report data is superior to annual counts of oﬃcial records of arrests to
infer the distribution of oﬃcial arrest records in the Census applicant pool.
However, racial disparities in self-reported police contact are well known to
be much smaller than racial disparities in police contact from oﬃcial records
(Weis 1986). Whereas oﬃcial records from police and the courts indicate a
high prevalence of arrest among minorities compared to whites, surveys tend
to indicate a low prevalence.
In a classic study of self-reported crime and police contact, Hindelang,
Hirschi, and Weis (1981, p. 157) write that “race is an important correlate
of oﬃcial delinquency” [in police records] but is “a weak correlate of self
reported delinquency.” After reviewing studies in which racial disparities in
self-reported crime and police contact are lower than the disparities in oﬃcial
records, they show that when survey responses can be checked against police records, blacks are much more likely to under-report police contact than
whites (Hindelang, Hirschi, and Weis 1981, Table 8.7). Similar discrepancies
between oﬃcial and self-report crime data are shown by Huizinga and Elliott (1986). Elliott (1995) also observes that arrest records can also include
signiﬁcant error that can add to the discrepancy between self-reports and
oﬃcial arrest data.
The Report attributes diﬀerences in racial disparity between the NLSY97
and oﬃcial arrest records to diﬀerences between the incidence and prevalence
2
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Table 1. Racial disparities in the prevalence of the arrest from oﬃcial records and
from self-reports in the NLSY97.

Study
Studies using oﬃcial arrest records
Wolfgang, Figlio, and Sellin (1972)
Blumstein and Graddy (1982)
Tillman (1987)
Study using self-reported arrest
Bushway Report, Table 4

Comparison

Arrest Prevalence(%)
Minority Majority

Racial
Disparity

Nonwhite/white boys to age 18
Nonwhite/white males to age 55
Black/white males to age 30
Black/white females to age 30

50.2
51.0
65.5
29.6

28.6
14.0
33.9
10.1

1.8
3.6
1.9
2.9

Af. Am./white males to age 26
Af. Am./white females to age 26

54.4
21.4

42.2
22.5

1.3
1.0

Note: Disparity is measured by the ratio of the prevalence of arrest in the minority
group to prevalence of arrest in the majority group.

of arrest, not to the low level of racial disparity typical of self-report data.
When the incidence of arrest is measured from a single wave of the NLSY97,
African Americans are found to be 1.74 times more likely to have been arrested than non-African Americans. The disparity in the prevalence of arrests
is only 1.15.1
Table 1 compares racial disparity in the prevalence of arrest from three
classic studies, to racial disparity calculated from the NLSY97. In each
of these cases, researchers are using oﬃcial arrest records to measure the
same quantity as the Bushway Report—the prevalence of arrest. Here, then,
a key diﬀerence between the Bushway Report and alternative estimates of
racial disparity is not the diﬀerence between prevalence and incidence but
the diﬀerence between self-reports and oﬃcial records.
1

The high disparity for incidence but low disparity for prevalence is discussed in the
Bushway Report at pp. 17 and 18. The racial disparities for incidence and prevalence
were calculated from Tables 1 and 3 of the Bushway Report. According to Table 3 of the
Report, the incidence of arrest in Wave 13 of NLSY97 is 7.8% for African Americans and
4.5% for non-African Americans. The prevalence of arrest from Table 1 of the Report is
37.9% for African Americans and 33.0% for non-African Americans.
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Racial disparity in the prevalence of arrest in Table 1 is measured by the
ratio of the prevalence of arrest in the minority group to the prevalence of
arrest in the majority group. Wolfgang, Figlio, and Sellin (1972) studied
police rapsheets for boys in Philadelphia born in 1945. Nonwhite boys in the
Philadelphia sample were 80 percent more likely to have recorded police contacts than white boys. Blumstein and Graddy (1982), cited in the Bushway
Report, combined the Philadelphia data with arrest records from Washington
DC. They found that nonwhite males were more than three times more likely
to have an arrest record by age 55 than white males. Tillman (1987), also
cited in the Bushway Report, studied arrests in California for those born in
1956. His analysis focused on adult arrests to age 30. Tillman (1987) reports
that the prevalence of arrest is nearly twice as high for black males than
white males. Black females at age 30, in the California data, are three times
more likely to have been arrested than white females. In all these studies
of the prevalence of arrest, large racial disparities are found in oﬃcial arrest
records.
Table 1 also summarizes the racial disparity in arrest prevalence based on
self report data analyzed in the Bushway Report. For males, the black-white
ratio is 1.3, and for females the black-white ratio is 1.0. In short, the NLSY97
shows much weaker evidence of the disparity in arrest prevalence than other
studies of arrest prevalence using oﬃcial arrest records. As in many other
studies of survey data, the small racial disparity in the NLSY97 is likely due
to the use of self-report data.
In the deposition of December 11, 2013, Dr. Bushway was asked about
the under-estimation of racial disparity in arrests in self-report data. Dr.
Bushway had previously written about this (Bushway 1998, p. 462) and
cited the work of Weis (1986) and Grogger (1992) who also reported under4

Case 1:10-cv-03105-FM Document 236-9

Filed 12/24/13 Page 7 of 19

estimates of racial disparity in survey data. At deposition, Dr. Bushway
described the audio computer-assisted self-interview method (called ACASI)
used by the NLSY97 on its arrest questions. Dr. Bushway called the method
as “the recognized best way of getting access to that data in a self-reported
way” (Bushway deposition, p. 139, lines 12–14).
The key question is whether ACASI can produce accurate estimates of
the racial disparity in arrest. If one racial group answers survey questions less
accurately than another, ACASI would improve estimates of racial disparity
if the method reduced errors most among those whose responses were least
accurate. For example, Weis (1986) found that black males tend to underreport their prior arrests in surveys compared to oﬃcial records. ACASI
could improve estimates of racial disparity if it improved the accuracy of
arrest reports particularly among black males. Dr. Bushway states there
has been no veriﬁcation of the NLSY97 survey responses with oﬃcial arrest
records (Bushway deposition, p. 140, lines 8 to 13). Thus it remains unclear whether ACASI has improved estimates of racial disparity and, as the
Bushway Report concludes, racial disparities in the prevalence of arrest in
the NLSY97 are small, just as they are in other self-report data.
The Bushway Report, in footnote 12, cites two papers on the ACASI
method: Tourangeau and Smith (1996) and Turner et al. (1998). Tourangeau
and Smith (1996) does not study the eﬀects of interview methods for white
and minority survey respondents. Turner et al. (1998) have relatively large
samples of black and Hispanic respondents in their comparison of the ACASI
method to a self-administered questionnaire with paper and pencil. Turner
et al. (1998) studied the eﬀects of ACASI with a survey that asked questions
about sexual behaviors, drug use, and violence. While ACASI yielded higher
reported rates of certain sexual behaviors, drug use, and violence, the eﬀects
5
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of the method did not vary signiﬁcantly for race or ethnic groups (Turner et
al. 1998, 870).
In short, we have no research indicating that the interview methods of
the NLSY97 can improve estimates of racial disparity. The small amount
of evidence provided in the Bushway Report, the Turner et al (1998) study,
suggests ACASI does not disproportionately aﬀect survey responses for any
speciﬁc racial group. While the NLSY97 methods may be the best available,
there is no evidence that they will solve the well-known problem of the underestimation of racial disparities in the prevalence of arrest in self-report data.
Moreover, racial disparity in the prevalence of arrest in the NLSY97 is much
lower than other ﬁgures based on oﬃcial arrest records.
2. Age and the NLSY97 Analysis
The Bushway Report calculates the number of NLSY97 survey respondents
reporting an arrest by age 26 (Bushway Report, Table 1). The Report does
not state the age at which the earliest arrests are recorded but the data
and method is similar to that of Brame et al. (2012). Brame et al. (2012)
calculate the prevalence of arrest for NLSY97 respondents over a 19-year
period from age 8 through 26. This age range in the NLSY97 limits the
Report in several ways.
For 10 years of the 19-year period for which arrest data is collected, survey
respondents are aged under 18 and may be less likely to be recorded in the
FBI database used by the Census. To use juvenile arrests in the NLSY97 to
infer racial disparities in adult arrests in the Census applicant pool, we must
assume that racial disparities in juvenile and adult arrests are equal. The
diﬀerence in racial disparity in arrests between juveniles and adults can be
estimated with data reported by Blumstein and Graddy (1982). Blumstein
6
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and Graddy (1982, Table 1) report the probability of a ﬁrst-time arrest for
each year of age from 6 to 55, for white and nonwhite males in large cities.
These probabilities can be used to calculate racial disparity in the prevalence
of arrest for juveniles, under age 18, and for adults, aged 18 up to age 55.
In the Blumstein-Graddy data, the racial disparity for adults is 21 percent
higher than the racial disparity for juveniles (a nonwhite/white ratio of 3.94
for adults, and 3.26 for juveniles). This example is not deﬁnitive, but it does
illustrate that racial disparities in arrest prevalence for juveniles and adults
cannot be assumed to be equal without additional empirical support.
The Bushway Report does include some adult arrests but only to age
26. Footnote 15 of the Report indicates that the median age of the Census
applicant pool is 42. The Report acknowledges that the availability of data
only to age 26 may prevent the accurate estimation of racial disparities in
arrest prevalence in the Census applicant pool. To meet this concern, the
Report provides another analysis of the prevalence of arrest at age 20 (Bushway Report, footnote 22, p. 17) for comparison to prevalence by age 26. The
disparity by age 20 is found to be nearly equal to the disparity by age 26.
This is unsurprising, however, because estimates of arrest prevalence to age
20 and age 26 are based on much of the same data: arrest prevalence from
age 8 to age 20.
Even if the Bushway Report analyzed only adult arrests, arrest prevalence
to age 26 would only be informative about arrest prevalence to age 50 or
older, say, if we assume disparities in arrest are equal across all ages. If,
for example, the chances of getting arrested for the ﬁrst time declines more
quickly for whites than for blacks after age 26, then the NLSY97 analysis
would understate the racial diﬀerences in the prevalence of arrest in the
Census applicant pool.
7
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The Report provides no information about the probability of ﬁrst-time
arrest beyond age 26, so at least 70 percent of the Census applicant pool falls
outside the NLSY97 analysis.2 Is the racial disparity in the probability of a
ﬁrst-time arrest equal across ages? There is no speciﬁc research literature on
this question, but again the data from Blumstein and Graddy (1982) provides
an indication of the instability of racial disparities in arrest for diﬀerent age
groups. For each year of age we can calculate the racial disparity as the nonwhite/white ratio in the probability of a ﬁrst-time arrest. Putting aside years
when the white arrest rate is estimated to be zero (and the nonwhite/white
ratio is inﬁnite), nonwhites are .2 to 18 times more likely to be arrested for
the ﬁrst time than whites, depending on age. For example, in the BlumsteinGraddy data, nonwhites are 2.3 times more likely than whites to be arrested
for the ﬁrst time at age 15, but 3.0 times more likely to be arrested for the
ﬁrst time at age 30. As above, this study is not oﬀered as conclusive evidence. Given variability in the racial disparities in ﬁrst-time arrest across
ages, the Blumstein-Graddy data illustrate the dangers of assuming—as the
Bushway Report does—the stability of racial disparities in arrest well beyond
the limits of the available data.
In sum, because most arrests in the NLSY97 analysis are juvenile arrests
and may be less likely to be included in the FBI database used in the Census
background check, and because we have little detailed knowledge abut the
stability of racial and ethnic disparities in arrests beyond age 26, the NLSY97
analysis is likely to have limited relevance for inferring the prevalence of arrest
in the Census applicant pool.
2

The Report indicates the Census Bureaus non-supervisory test was taken by 3,886,921
applicants, 2,740,519 (70.5 percent) of whom were aged over 29 years (Bushway Report,
p. 9).
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3. Birth Cohort and the NLSY97 Analysis
The NLSY97 survey respondents were all born from 1980 to 1984. Footnote
15 of the Bushway Report indicates that most of Census’s applicant pool
were born from 1940 to 1992.3 To infer the disparity in arrest prevalence
among Census applicants from the NLSY97 assumes that the disparity is
constant across birth cohorts and equal to the disparity in the 1980–1984
birth cohort.
Few if any studies systematically study variation in racial and ethnic
disparities in arrest prevalence across birth cohorts, so it is impossible to
know if the Report’s assumption is reasonable.4 Cohort diﬀerences in racial
disparities of arrest prevalence depend partly on patterns of criminal behavior
and partly on patterns of law enforcement. Research indicates large changes
in law enforcement over the last three decades.
In particular, arrest rates for drug oﬀenses climbed greatly for blacks
from 1979 to 1989 but not signiﬁcantly for whites. In 1975, blacks were
less than twice as likely to be arrested for drugs than whites. By 1989,
blacks were about 4 times more likely to be arrested for drugs (FBI Uniform
Crime Reports, “Age-Speciﬁc Arrest Rates and Race-Speciﬁc Arrest Rates
for Selected Oﬀenses 1965-1992”). After 1989, as the NLSY97 respondents
were coming of age, the racial disparity in drug arrest rates were falling (FBI
Uniform Crime Reports, “Age-Speciﬁc Arrest Rates and Race-Speciﬁc Arrest
Rates for Selected Oﬀenses 1993-2001”).5
These trends in the racial disparity in drug arrests do not provide con3
Footnote 15 of the Bushway Report shows that most applicants taking the nonsupervisory test were aged 18 to 69 in 2010.
4
One exception may be Tracy, Wolfgang, and Figlio (1990) who report some ﬁgures for
two cohorts of Philadelphia boys
5
Fluctuations in the racial disparity in drug arrest rates is reviewed by (Western 2006).

9
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clusive evidence that the racial disparity in arrest prevalence varies across
cohorts but they do illustrate changes in law enforcement that yield changes
in criminal justice contact for blacks and whites in diﬀerent historical periods. In this context, the Report’s assumption that the racial disparity in
arrest prevalence is equal for all birth cohorts is unlikely to be satisﬁed.
Respectfully submitted,

Bruce Western
Cambridge, Massachusetts
December 23, 2013
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